I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-669 819
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: Richard L. FULTON

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1732
Richard L. FULTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 20 May 1968, an Exam ner of the United States
Coast Guard at Seattle, Washi ngton suspended Appellant's seaman's
docunents for four nonths on eight nonths' probation upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as chief steward on board SS PHI LI PPI NE MAI L
under authority of the docunent above captioned on or about 1 March
1968, Appellant participated in |oading on board the vessel, at
Seattle, Washington, eleven television sets which were not
mani f est ed.

At the hearing, Appellant elected to act as his own counsel.
Appel lant entered a plea of not gqguilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of PHILIPPINE MAIL and the testinony of the purser of the
vessel

I n defense, Appellant offered in evidence an unsworn statenent
R-23, 24.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths on eight
nont hs' probati on.

The entire decision was served on 29 May 1968. Appeal was
tinmely filed on 19 June 1968. Al t hough Appel l ant asked for a
transcript of proceeding which was delivered himon 2 July 1968, no
further perfection of appeal has been nade.

FI NDI NGS OF FACT




On 1 March 1968 Appellant was serving as chief steward on
board SS PH LI PPI NE MAIL and acting under authority of his docunent
while the ship was in the port of Seattle, Washi ngton.

On that date Appellant participated wwth two ot her nenbers of
the crew in |oading on board the vessel several television sets
which were not declared on the manifest, for which no |oading
permt had been issued, and for the carriage of which no contract
had been nmade nor freight paid.

O 44 sets, eleven were found beneath soiled Iinen bags in the
linen | ocker. Eighteen were found covered with a canvas sling in
the starboard after capstan room|locker. Fifteen were found in the
steward's sundry store room| ocker under a cotton spread and rugs.

Appel l ant admtted ownership of the eleven sets in the |linen
| ocker.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that:

"(1) That there are no grounds for the charges of 'm sconduct’
as the actions taken for which the charge was issued was
one which was checked out wth the Custons O ficer in
charge of Pier 28. Wo said in reference to taking itens
out of the country, they were not concerned with what we
took out, but with what we brought into the country.

(2) The U. S. Custons have publicly admtted the fact that
their attitude in reference to taking comodities out of
the country, had not, in the past years, been clarified
to the public, nor to the Custom O ficer, and were not
readi ly avail abl e.

(3) That the handling of the facts of this particular case by
the Master of the vessel, S. S. Philippine Mil of
American Miil Line, Ltd., 1010 Wishington Buil ding,
Seattle, Washington, was contrary to U S. Coast Cuard
regul ati ons. This log was secreted from the nen
i nvol ved, due | believe to the fact, that the wording
used was false and exaggerated. Yet this was admtted
into evidence against wus, tho supposedly given no
credence.

(4) That Anmerican Mail Line Oficials were cognizant of the
fact that these television sets were aboard this vesse
two weeks before we sailed, yet they issued no
i nformation concerning them nor did they have the U S
Custons inforned, or, if they did, the U S. Custons did
not hi ng. "
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APPEARANCE: Appel l ant, pro se.

CPI NI ON
I

The specification upon which hearing was had in this matter
originally contained the words "for the purpose of sale in a
foreign country.

The Examner's "Utimate" finding is:

"That on March 1, 1968, the Person Charged did wongfully
participate in |oading on board the SS PHI LI PPI NE MAI L
el even tel evision sets, unnmani fested, for the purpose of
sale in a foreign country, while the said vessel lay in
t he donestic port of Seattle, Washington."

However, his "Conclusion" was, "that portion of the
specification alleging that the nerchandi se was on board 'for the
purpose of sale in a foreign country' is not proved."

Thi s di screpancy between the findings and the concl usi on nust
be resolved (in light of the Examner's "Qpinion" in this case, and
of his "Findings" in two conpani on cases heard in joinder wwth this
one) by a nodification of the findings to elimnate the words
elimnated by the "Conclusion."

Appel lant's first point on appeal is considered to be w thout
merit. H s unsworn statenent given before the Exam ner asserts
that he asked a Custons official whether taking personal property
out of the country required any sort of papers. He stated that he
was told "No." He admtted that he did not specify the nunber of
television sets he intended to carry.

This statenment is of no probative value and does not support
the first point on the appeal.

11
The second point urged on appeal has no support in the record
and does not involve a matter of which, on appeal, official notice
may be taken.
|V
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Because Appellant's third point requires sonme discussion, |
Wil returnto it later, but will proceed imediately to the fourth
point. This point is disposed of with the observation that it finds
no support in the record.

Vv

Appellant's third point raises several questions as to the
conduct and disposition of this case at the hearing level. It is
based upon a statenment of the Exam ner made upon the adm ssion into
evidence of a record in the Oficial Log Book of PHI LI PPINE MAIL
The Exam ner sai d:

"What has been marked as Coast Guard Exhibit 2 wll
beconme part of the evidence in this cause. This Exhibit
is an entry made in the official log and is considered in
the law as made in the normal course of the ship's
business. It, therefore, is an entry in the log which is
adm ssible and it is admtted and will be admtted in
evidence. Now, whether or not this entry is going to be
given any weight as far as proof of this Charge is
concerned, is determned by whether or not this entry is
made in accordance with Title 46, U S Code, Section 702,
which requires that the entry be nade a certain tine
after the offense alleged, that the entry shows that the
entry was - the seanman involved was given an opportunity
to reply to it and what his reply was and that he was
provided a copy of it. Now, | would think, just | ooking
at this briefly, that this does not, apparently, conply
with, even substantially, with Title 46, U S. Code,
Section 702. Therefore, the weight which | would give to
it would be little or nothing, and not hing probably, but
it is admssible in evidence and will becone part of the
evidence in this cause.” R-11,12.

It seens obvious that this statenent |ed Appellant to believe
that no weight would be given to this log entry at all. Severa
factors nust be eval uated here.

One is that the log entry contains a statenent that Appell ant
acknowl edged ownership of the eleven sets found in the Ilinen
| ocker. It also contains a statenent that Appellant said he
intended to sell the sets at Pusan, Korea. It may be inferred that
t he Exam ner gave no wei ght whatsoever to the |log entry because he
specifically found no intent by Appellant to sell the sets in
foreign port..But then, the question arises, how did the Exam ner
find that Appellant was associated with el even sets, not eight, and
not forty four?



An answer mght be that in Appellant's declaration of itens in
his possession on arrival at Pusan, Korea, he acknow edged
possession of eleven television sets. Exhibit 3. This sane
exhibit shows that he acknow edged possession of twelve television
sets on arrival at Yokohoma, the |ast port before Pusan.

It mght be said that the Exam ner felt that the Appellant's
declaration allowed himto find "el even," because "el even" appeared
in the specification, but not "twelve" because the specification as
al | eged asserted only "el even."

If this was the Exam ner's rationale he has shed no |ight on
it in the opinion of his decision. For purposes of this Decision,
it may be held that the "declaration" of eleven television sets may
be considered sufficient evidence of the nunber of sets brought
aboard. But the inport of the entry in the Oficial Log Book nust
still be consi dered.

Y

The Examner in this case apparently found I|ack of
"substantial conpliance" with 46 U.S. C. 702 in the making of the
Oficial Log Book entry. (No reference was nmade to substantia
conpliance with 46 U S.C. 202.) | say this, because the Examner's
statements were nmnmade only on record in open hearing as
"probabilities" and no resolution was made in his decision.

The statenent of the Exam ner, as construed by Appellant, was
wWr ong. If an Oficial Log Book entry is made in substanti al
conpliance with the applicable statutes it constitutes prinma facie
evidence of the facts of the offense therein recited. The fact
that a |log book entry nmay be found to be not in "substantial
conpliance” with statutes does not render it inadmssible in
evi dence.

If an examner believes that a log entry is not in
"substantial conpliance” with the statutes, it is his prerogative,
under present regulations, so to find. But it was never the intent
of any earlier Decision on Appeal to inply that evidence which was
"adm ssible," even if not establishing a prinma facie case, should
be gi ven no wei ght what soever.

To refuse to give any wei ght what soever to adm ssi bl e evi dence
because it does not establish a prima facie case is an arbitrary
and capricious action. A reasoned rejection of evidence by an
exam ner may be acceptabl e. It is one thing for an exam ner to
hold that a prima facie case has not been established by the
docunentary evidence; it is another thing for one to say that the
adm ssi bl e evidence is of no value at all.
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Here, although it appears in sonme respects that the Exam ner
gave no weight to one piece of adm ssible evidence, it is apparent
that he gave great weight to unsworn statenents of Appellant to
support an opinion that Appellant had in fact comrunicated with
some Custons official who had told himthat there was no problemin
taking personal goods out of the country, and to lead to a
conclusion that Appellant's offense was nerely "technical ."

VI

Much was made on the record of hearing that the "good faith"
of Appellant and the other seanen involved was denonstrated by the
fact that they "declared" the sets before arrival at Yokohoma. The
Exam ner adverted to this exhibition of good faith in his opinion.

The itinerary of the vessel, and its dates, are not spelled
out in the record. But since the seizure of the television sets
was, according to the log entry, nade on 10 March 1968, when the
ship was at 150° 02 W, only about a quarter or a third of the run
from Seattle to Yokohoma, and since it is evident that the
di scovery of the unauthorized cargo was nmade before a declaration
had been filed by Appellant, the "good faith" established by the
decl aration appears suspect.

Al t hough on this appeal, wunder present regulations, the
dismssal by the Examner as to the words "for the purpose of sale
in a foreign country” will not be disturbed, it can scarcely be
believed that Appellant took aboard eleven such sets, in their
origi nal packages (as sone evidence indicates), for the purpose of
transporting themto Yokohoma, Pusan, |nchon, and Kobe, and then
back to Seattle. This viewis reinforced by the Exam ner's opinion
that there was a violation of 19 U S.C. 1453, even though he
thought it was only "technical." 19 U.S.C. 1453 deals wth
"mer chandi se." "Merchandi se" is sonething to be bought and sol d.
There is no need to speculate that the merchandi se was intended to
be sold after the vessel returned to Seattle. On Appellant's own
decl aration, one set left the ship at Yokohoma

Thus, | cannot adopt the Examner's view that the offense was
merely "technical." Either the property was in the nature of
personal effects of Appellant, subject to declaration but not to
mani fest on loading, or it was nerchandise. |If it were the forner,
the violation would not have been conmmtted at all; and the charges
woul d be dism ssed. Since the property was " "nerchandi se," the

violation is not considered as nerely "technical" but is also
consi dered as a fraud upon the owner of the ship which was being
used to carry cargo w thout paynent of freight.

CONCLUSI ON
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Al t hough nmy opinion differs from that of the Exam ner, his
ultimate conclusion of lawis affirmable. Hi s ultimate finding of
fact must be nodified, as set out in Section | of this "QOpinion,"
and has been nodified in ny "FIND NGS OF FACT" above.

ORDER

The order of the Exam ner dated at Seattle, Washington on 20
May 1968, is AFFI RVED

P. E. TRI MBLE
Vice Admral, U S Coast Guard
Acti ng Commandant

Si gned at Washington, D. C. this 28th day of October 1968.
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